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The election procedures of the National Labor Relations Board (NLRB) fall dramatically short of American
standards defining “free and fair” elections, and indeed embody practices that our government would reject
in any other country. This article examines the ways in which the Employee Free Choice Act, mandating
union recognition based on signed statements from a majority of employees, redresses some of the most
undemocratic aspects of current NLRB practice. Finally, the article argue that the analogy between
unionization and elections to public office is fundamentally misplaced. When the act of union formation is
correctly understood, the logic of creating a union through signed statements is even clearer. Ultimately it is
unionization itself—not the process through which employees choose to form a union—that creates lasting
democratic practices within the workplace.

Introduction

In the spring of 2009, it is likely that the U.S. Congress will consider the first
significant reform of federal labor law in sixty years. While the outcome of that
session is unknown, the arguments that each side will make are already clear.
This is particularly true of the business lobbies and conservative Republicans
that stand in opposition to the proposed Employee Free Choice Act (EFCA).

When Congress held hearings on EFCA in 2007, the response of the bill’s
opponents was a near-unanimous drumbeat: by mandating union recognition on
the basis of signed statements from a majority of employees, EFCA denies
workers the right to a secret-ballot election and therefore violates the most
fundamental norms of democracy. In a series of full-page ads, for instance, the
Center on Union Facts, a mouthpiece of antiunion businesses, lumped UNITE-
HERE president Bruce Raynor with Kim Jong-Il and Fidel Castro as dictators
who sought to deny the common people their right to vote.1

The notion that secret-ballot elections as administered by the NLRB are the
cornerstone of democratic process in the workplace is heralded not only by
Congressional Republicans, but also by the Labor Board itself. While majority
sign-up was a standard form of recognition at the time the National Labor
Relations Act (NLRA) was passed, it has since been relegated to inferior status.
Under current law, employers are free to voluntarily recognize a union based on
a majority of signatures, but only secret ballots are binding. Employer lobbyists
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regularly assert that the use of secret ballots makes NLRB elections the “gold
standard” for determining workers’ desire to form a union.2

Indeed, the Labor Board in 2007 issued a new set of restrictions on using
signed statements even for voluntary recognition. Asserting “the superiority of
Board-supervised secret ballot elections,” the board explained that it sought to
encourage the use of board elections rather than majority sign-up because the
former “provide greater protection for employees’ statutory right of free
choice.”3 While this ruling imposes significant restrictions on majority sign-up,
it is likely that the board will consider yet further restrictions in future cases.

Thus, the claim that secret ballots constitutes the “gold standard” of union
recognition is at the heart of critical debates in Congress, at the Labor Board,
and likely in the federal courts.

What Makes Elections Democratic?

The assertion that the NLRB system embodies the core values of democratic
process rests on one fact: that board elections end in a secret ballot. Many
defenders of the current NLRB system implicitly suggest that as long as an
election ends in a secret ballot, whatever comes before must be fair. Indeed, this
is the argument of the current Labor Board, which has argued that even if an
antiunion employer has “a one-sided advantage to exert pressure on its employ-
ees throughout each workday of an election campaign,” this is mitigated by the
fact that “an employee’s expression of choice is exercised by casting a ballot in
private.”4

From the Founders to the present, the American democratic tradition fun-
damentally rejects this view. While secret ballots are required in voting for
elected representatives, there are an equally critical series of standards that must
be met in the lead-up to the election for a vote to be deemed democratic. Indeed,
the U.S. government regularly condemns elections in other countries as
undemocratic even when there is no doubt that they ended in a secret-ballot
election because they violated these other norms. Among these are the right to
free speech for both candidates and voters, equal access to voters for all com-
peting parties, equal access to the media, voters’ freedom from economic
coercion, and timely enactment of the voters’ will. Without these guarantees,
secret-ballot elections become sham elections, exercises in simulating the super-
ficial form of democracy while eviscerating its substance. All three members of
the “Axis of Evil,” for instance, have been able to maintain dictatorial rule
despite the use of secret ballots. Even Saddam Hussein had secret ballots. The
ease with which undemocratic rulers have been able to manipulate elections
despite the use of secret ballots—through tactics such as one-party domination
of the media or threats to the livelihoods of political opponents—highlights the
importance of democratic standards governing the course of the election cam-
paign as well as the moment of balloting.

Unfortunately, when measured against these standards, the NLRB election
system fails to meet every single one of the principles used by the U.S. to define
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“free and fair” elections, with the partial exception of the secret ballot. I have
written elsewhere concerning the details of these standards and the failure of the
NLRB to live up to them. I will not repeat that analysis here, except to note that
the NLRB system fails to guarantee such fundamental standards as the right to
free speech, equal access to the media, and protection of voters from economic
coercion.

In what follows, I will briefly outline some of the most undemocratic aspects
of NLRB elections and will then discuss the ways in which these may be
remedied by mandating union recognition through majority sign-up. In the
second section of the essay, I will examine the limitations of the analogy between
union formation and elections to public office, and will suggest new ways of
understanding the act of unionization and the logic of creating a union through
public statements rather than secret ballots. Finally, I will address the ways in
which majority sign-up furthers the goal of workplace democracy envisioned by
the original authors of the Wagner Act. I believe that all three parts of this
analysis point to the superiority of majority sign-up as a tool for advancing the
principles of American democracy into the world of work.

What Makes NLRB Elections Undemocratic, and How Will Majority
Sign-Up Remedy the NLRB System?

Among the most common practices that render NLRB elections undemo-
cratic, the first is unequal access to voter lists. In elections to public office,
competing candidates must be given equal access to the voter rolls for their
districts. In NLRB elections, by contrast, employers possess the full contact
information of every worker from the day he or she is hired. But pro-union
employees cannot get a copy of such lists until after an election has been
scheduled and all legal maneuvers exhausted. As a result, the most recent federal
commission to examine this issue concluded that on average, unions and pro-
union employees did not get a list of eligible voters until ten to twenty days
before the vote.5 If we imagine elections to Congress run on this basis—with one
candidate given access to the list of eligible voters two years before the election,
while the other received it only twenty days before the vote—no one would call
this a “free and fair” election. And the fact that it might end in a secret ballot
would in no way alter this judgment.

Beyond the unequal access to voter lists, federal labor law grants employers
a series of extremely powerful one-sided privileges during the course of an
election campaign. Antiunion managers are free to campaign against unioniza-
tion all day long, any place in the workplace, while pro-union employees are
banned from talking about the advantages of unionization except on break time.
Management can cover the walls, rafters, and bulletin boards with antiunion
messages while banning pro-union employees from doing likewise. Supervisors
can distribute antiunion leaflets to every worker, at any time or any place,
including while they are on the job; while pro-union employees can only dis-
tribute their handouts when both the giver and the recipient are on break time

73LAFER: WHAT’S MORE DEMOCRATIC THAN A SECRET BALLOT?



and in a break area. Management can force employees to attend antiunion
propaganda meetings in individual, small-group or mass settings as often as they
like. Pro-union employees can be ordered to attend on the condition that they
keep their mouths shut, and if they speak up anyway, they can be fired on the
spot. Employers typically have supervisors take each of their subordinates aside
for intensive one-on-one conversations in which the person with the most
immediate control over one’s livelihood stresses how destructive unionization
would be. In these individual meetings as well as in larger groups, management
is free to tell workers that they may lose their jobs as a result of unionization, to
characterize union supporters as “troublemakers” or “the enemy within,” and to
warn employees that “an employee’s family is dependent on his paycheck.”6

Each of these activities is prohibited in the course of elections to Congress or the
presidency, but it is standard operating procedure under the NLRB.

Majority Sign-Up as a Remedy for the NLRB’s Shortcomings

Upon learning of the NLRB’s profoundly undemocratic election process,
most observers’ reaction is not to call for majority sign-up. It is, instead, to insist
that NLRB procedures be brought into line with the norms of electoral democ-
racy by requiring equal access to bulletin boards, equal ability to distribute
leaflets, free speech rights for pro-union employees, and management neutrality
in debates over unionization. There are significant legal challenges to such a
vision—limiting the speech of supervisors would entail overturning a Supreme
Court decision and requiring that union organizers have access to the workplace
would challenge the private property rights of company owners—but the logic
of such proposals is clear and compelling. By comparison, mandating recogni-
tion on the basis of majority sign-up is a much more modest proposal, which will
leave unchanged many of the most egregious practices of the current NLRB
system. Management will still be free to monopolize workplace media while
maintaining tight restrictions on the distribution of pro-union information.
Antiunion supervisors will still be able to force workers to attend mass one-sided
propaganda meetings and to press the antiunion message in intimidating one-
on-one meetings with their subordinates.

But mandating recognition by majority sign-up will eliminate several of the
key undemocratic practices that now characterize NLRB elections. The best way
to gauge the impact of majority sign-up may be by considering the reasons for
which it is so vehemently opposed by management representatives. First, major-
ity sign-up will go a long way toward solving the problem of unequal access to
the list of eligible voters. It will still be the case that management has complete
contact information that is denied to pro-union employees, who will still be
forced to develop their own contact list through the cumbersome process of
covertly speaking with fellow employees. It may still take months for the
employees’ list to be assembled. But the consequences of this delay will be far
less damning than under the current system. In NLRB elections, pro-union
employees typically get the list of eligible voters less than twenty days before the
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vote and face an unwinnable scramble to contact coworkers within this com-
pressed framework. With majority sign-up, workers are not up against a board-
imposed deadline. They can take their time, making sure to speak with each
employee as it becomes possible to contact them. Employees may still be bom-
barded with antiunion messages at the workplace. But by allowing workers to
proceed at their own pace, majority sign-up means that a greater share of
workers will be able to hear both sides of the issue before making a decision.
Thus, majority sign-up provides at least a partial remedy to the inequality of
access to voters established by the NLRB and thus allows for a more informed
electorate and a more balanced discussion of the issues.

Timing Is Everything: Delay and Depression as Management Campaign Strategies

Second, majority sign-up allows employees rather than management to
control the pace of their debate and decision making on the question of union-
ization. In elections for public office, every candidate seeks what George H. W.
Bush called “The Big Mo” and carefully plots campaign events in order to have
his or her support peak in the days leading up to the vote.7 In NLRB elections,
pro- and antiunion campaigners likewise seek to time their efforts in order to
build to a peak of support just before the election. NLRB election dates,
however, are subject to repeated delays, often the result of disingenuous legal
maneuvers. While both sides have the right to file procedural objections, it is
generally in the union’s interest to have speedy elections and in management’s
interest to delay. Thus, it is a commonplace observation that while the union
determines when an election campaign begins (by filing a petition), management
determines when it ends.

Employer antiunion strategies largely depend on wearing workers down
through a prolonged campaign of fear, intimidation, and tension that serve both
to scare workers away from union support and to convince them that manage-
ment is omnipotent and unionization therefore futile.8 In an article entitled
“Time Is On Your Side,” the Jackson Lewis firm’s newsletter advises employers
that preelection legal maneuvers should be considered “an opportunity for the
heat of the union’s message to chill prior to the election.”9

Common management strategy is simply to refuse to agree on anything
related to the election process. Marty Levitt worked with one of the pioneering
management attorneys of the 1970s, whose “specialty was delay tactics, for he
understood that management would always win a war of attrition.”10 Levitt
explains that

[this attorney’s] centerpiece technique, now a common strategy among man-
agement lawyers, was to challenge everything. He tried to take every challenge
to a full hearing, then prolonged each hearing as much as he could. Finally he
appealed every unfavorable decision. . . . Almost invariably [he] refused to work
out agreements with the union on such issues . . . out-of-court agreements on
matters of fact are meant to save court time and speed the legal process. But

75LAFER: WHAT’S MORE DEMOCRATIC THAN A SECRET BALLOT?



such legal congeniality would short-circuit [his] strategy. He knew that if he
could make the union fight drag on long enough, workers would lose faith, lose
interest, lose hope.11

The Labor Board provides employers with multiple opportunities to engi-
neer delays. “The company may dispute the jurisdiction of the NLRB, that the
union is a labor organization, or that the proposed bargaining unit is appropri-
ate,” suggests one consultant.12 Under federal law, the board is required to hold
a hearing whenever any challenge is raised to any aspect of the election—no
matter how trivial or ill founded. To argue that a given union is not a “labor
organization,” for instance—when the same union has already been recognized
in scores of other elections—may appear to be patently disingenuous. Never-
theless, the board is powerless to ignore it. In 2002, for instance, EcoLab argued
that the International Association of Machinists (IAM) was not a “labor orga-
nization” despite the union’s having been recognized in employer contracts
going back more than one hundred years. The board actually held a hearing on
this question, ultimately concluding that the IAM is, in fact, a labor organiza-
tion, but delaying the election by one month in order to settle this issue.13

The last federal commission to study this issue concluded that “many board
hearings are held despite the absence of significant legal issues, simply because
one of the parties seeks a tactical advantage” and called for “an end to frivolous
election challenges.”14

While manipulation of the election date would be troubling in any electoral
system, it has even more profound ramifications in the workplace. The very act
of contemplating unionization is an act of workers’ pinning their hopes on the
ability to come together in order to change management’s behavior. A quick
election makes change seem possible, whereas a long-delayed vote serves as an
object lesson in the implacability of management and the weakness of collective
action. As union buster Mart Levitt explains,

[t]he beauty of such legal tactics is that they are effective in damaging the union
effort no matter which side prevails. . . . That kind of delay steals momentum
from a union-organizing drive, which is greatly dependent on the emotional
energy of its leaders and the sense of urgency among workers. By dragging a
union through the plodding legal system, we showed workers that the labor
organization was sluggish and inefficient, certainly not the quick fix they might
have hoped it would be.15

Because the decision to form a union is so deeply shaped by employees’ sense of
their own collective power, the very fact of delay may impact the way people
vote. Finally, even when a vote is ultimately scheduled, its timing is often the
result of political manipulation. When the Labor Board first convenes a hearing
to set the election groundrules, one of the issues that the two sides negotiate is
the date of the election. Generally, management has the superior leverage in
these discussions; because the union is anxious for a quick election, union
representatives often give in on other aspects of the process. Management
consultants urge their clients to schedule the vote for payday whenever possible,
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so that workers will be grateful toward their employer and so the employer
can have the last word of the campaign by distributing “Vote No” flyers with
employee paychecks. Likewise, management typically seeks to hold the vote
early in the morning, so that employers can host an antiunion dinner the night
before, and union supporters will have no opportunity to rebut that message.16

And always, Fridays are better than Mondays if one wants happy rather than
disgruntled voters. Thus, the schedule of the election itself may be a product of
management strategy—a partisan advantage that is, of course, never permitted
in elections for public office.

Majority sign-up removes the incentive for frivolous legal delays as well as
management’s undue influence over the schedule of voting. By letting workers
rather than management control the timing of the campaign, workers’ debate,
discussion, and decision making takes place on their own schedule, with momen-
tum building or falling according to the natural pace of conversations and card
signing rather than the artificial manipulation of delay tactics. One often-
discussed proposal for reforming the NLRB is to require that elections be held
on schedule, with legal objections heard after the voting is completed. Under
this system, employers would still have the right to mount as many legal chal-
lenges as they like, and these would still have the potential to invalidate the
election. But they would not serve to delay the vote date. Thus, issues of timing
and momentum would not be manipulable by legal delaying tactics. This pro-
posal has never been enacted. But a switch to recognition by majority sign-up
would accomplish exactly this goal. Management might still file multiple legal
objections to a bargaining unit definition, status of a labor organization, or any
other aspect of the proposed union. However, the process of workers making
their decisions and casting their ballots (in the form of signed cards) would all
take place without delay. As a result, there would also be far less incentive to file
frivolous motions.

Election Day on Management’s Premises

One might think that even if the whole campaign leading up to an NLRB
election is slanted toward management, at least election day itself must run
the same as a normal election. After all, the act of voting itself seems
straightforward—one enters a private booth, marks a ballot, and an impartial
authority counts the votes. How much room for manipulation could there be?
Unfortunately, the answer turns out to be much more than one might expect.

Physical control over the workplace affords management control over the
campaign environment while voting is ongoing—which is why one party’s head-
quarters can never serve as the voting site in elections to public office. In NLRB
elections, the actual room in which workers cast their ballots is off-limits to
campaigning. However, voters walk to the polls through rooms and hallways,
past posters and bulletin boards that are all dominated by one-sided antiunion
campaign propaganda. On election day, like all other days, antiunion supervisors
may walk around the company, having mandatory one-on-one conversations
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with every voter; neither union representatives nor pro-union employees have
the right to do likewise. Indeed, the Jackson Lewis attorneys urge employers to
take care even regarding the union observers who, by law, must be allowed to
monitor the balloting; they recommend that employers plan out a route for
them, from the front door to the voting room, that will minimize exposure to
employees, and make sure that they are escorted by a management representa-
tive in order to prevent them from engaging in the same type of conversations
supervisors will be having all day.17 Furthermore, controlling the polling site
allows management to stage events that influence the environment in which
voters cast ballots. In one case, for instance, an employer who had previously
never had use of security guards, but who had campaigned on the notion that
unionization would lead to violence, hired an armed guard (complete with guard
dog) to patrol its property during election day—thus dramatizing the level of
conflict and retribution that might result from a “yes” vote.18

Management consultants generally hold that a large turnout favors the
antiunion side, and use control over the balloting site to guarantee partisan
turnout. It is believed that union supporters are, by nature, more motivated to
vote. If, as Cohen and Hurd’s survey suggests, there is a large body of fence-
sitters who, above all, want to avoid conflict, it is likely that many of these
employees would naturally avoid voting at all if given the chance. If they do vote,
however, many are likely to vote “no” simply because they have been convinced
that management is implacable, that the union cannot win real improvements,
and therefore that a “yes” vote is a vote for continued conflict. Under these
assumptions, management works hard to turn out the vote.19 The fact that
management can target slackers with repeated reminders to vote—under con-
ditions where refusing to vote will be understood as an act of displeasing one’s
supervisor—is recognized by consultants as a crucial advantage.20 Indeed,
Jackson Lewis go so far as to advise employers that “a check of absentees should
be made on the morning of the election, and transportation offered them.”21

The Jackson Lewis advice points to the unique power of controlling the
polling site. The ability to get an immediate list of employees who have not
come in to work and arrange to ferry them in to vote is a power that only
management has; pro-union employees have no equal right of access to election-
day attendance sheets. The ability to monitor and follow up on voters with such
exactitude is, again, a power that management has but union supporters do not.
And, again, it is a power that no party would be permitted in a regular election.
No polling place would ever be situated in Democratic or Republican headquar-
ters; no party would ever be allowed unilateral access to the list of who had
shown up to the voting place, nor unilateral ability to send partisan representa-
tives to personally escort those who had not yet voted; nor, finally, could the
turnout push come from a party that had both a highly partisan position and
control over voters’ financial future.

For all these reasons, it is unsurprising that management typically resists any
suggestion that even a standard NLRB ballot should take place in a school,
church or other neutral location off the company’s premises. Likewise, manage-
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ment advocates have vigorously resisted proposals that the NLRB adopt a “mail
ballot” (in reality, voting by internet or touch-tone telephone) system such as is
currently used by the National Mediation Board (NMB), the federal agency
overseeing elections for the railway and airline industries. The process is effi-
cient, secure, and significantly cheaper than on-site voting.22 With the NLRB
facing continuing budget restrictions, the cost savings alone are a strong reason
to adopt the NMB system. But employers have repeatedly lobbied against such
a change.

“Sophisticated employers know well that mail ballots are ‘bad news’ for
employers,” notes one national law firm, explaining that “in mail ballot elections,
employers have a much more difficult time controlling the timing of campaign
strategy.”23 New York attorney Al DeMaria’s Management Report explains not
only that it is harder to turn out antiunion voters when the election is off-site,
but also that mail balloting diminishes management control over the emotional
atmosphere on election day. When the NLRB holds elections at the employer’s
premises, employers are allowed to hold forced-attendance antiunion meetings
up until twenty-four hours before the vote; typical campaign strategy calls for
a mass event in the final hour permitted, commonly dubbed the “25-hour
presentation.” Under the NMB, “mail ballots” generally enforce a more
extended voting period—sometimes up to thirty days—and employers are pro-
hibited from forcing workers to attend mass meetings throughout this period.
The newsletter explains that

[t]he whole idea of the 25-hour presentation is to bring the campaign to an
emotional pitch, so that employees walk out of the final employer presentation
revved up to vote for the company based upon the “last word.” Mail balloting
destroys this dynamic, because employees can vote several weeks later after the
impact of the employer’s final presentation has worn off.24

Recognition by majority sign-up completely eliminates this partisan control of
the voting environment, enabling workers to make their decision about support-
ing unionization wherever and whenever they want, away from the watchful eye
of those who control their economic lives. If either Democrats or Republicans
insisted that voting take place in their headquarters and that all voters be forced
to attend a partisan rally twenty-five hours before casting their ballots, with no
equal opportunity for response for their opponents, none of us would be fooled
into thinking this a “democratic” election. By eliminating these practices, major-
ity sign-up provides a significant step toward providing employees a more
balanced choice.

Freedom of Association and the Arguments against Card Signing

The debate about union formation should boil down to a simple question: if
a majority of employees sign statements saying they are forming a union and
want to commence good-faith negotiations, why should that not be enough?
The right to form voluntary associations is enshrined in the Constitution and
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celebrated in the history of American democracy. We do not require a vote to
form a chapter of the Rotary Club, to charter a country club, or to start a baseball
team. A group of people get together, decide they want to undertake a joint
venture, and it is done; there has never been a case of the IRS insisting that it
would not legally recognize a nonprofit sports league until all the members had
cast secret ballots affirming their desire to participate. Moreover, the sufficiency
of voluntary sign-up extends even to organizations that levy dues on their
members. Neighborhood associations, downtown business districts, and chap-
ters of the American Bar Association are all examples of dues-assessing organi-
zations that are formed without need for a secret-ballot vote. Organizations that
negotiate financial arrangements on behalf of their members are likewise char-
tered by mutual agreement without need for an election. Physicians practices
and other professional partnerships, sports leagues, church groups, and charter
schools are among the myriad of organizations that engage in negotiations with
suppliers, employees, and business partners on behalf of their members. No such
negotiations have ever been declared illegal because the organization was not
constituted through a secret ballot. Indeed, the very employers’ associations that
often sit across the table from unions in negotiating industry-wide agreements
are empowered to make legally binding agreements even though they were
constituted without an election.

Why, then, should labor unions be treated differently than any of these other
voluntary associations? At first glance, it might appear that the answer lies in the
fact that unions are not truly voluntary associations. Once a majority of employ-
ees support a union, all employees in the company become subject to the terms
of the union’s contract as well as to its dues requirements.25 Given this arrange-
ment, it may be particularly important to insist on voting by secret ballot. In fact,
this aspect of unions is not unique among civic organizations. A practicing
lawyer, for example, is required to join the Bar Association, pay its dues, and
abide by its rules, even if he or she believes there should be no Bar Association.
The problems with this argument, however, run even deeper. The argument
against sign-up conflates two issues: the fact that unions become the exclusive
bargaining representative for all employees in a firm and the notion that the
process of card signing is more open to coercion or misinformation than a secret
ballot, and therefore provides an unreliable measure of employees’ will. If we
disentangle these two strands of argument and examine each on its own terms,
it becomes clear that neither has merit.

The first objection to majority sign-up is that signatures may be coerced by
union supporters. However, this danger appears to be more imagined than real,
with little supporting evidence. While it is an oft-repeated assertion of business
lobbies, these groups have yet to produce convincing data—despite presumably
trying their hardest.26 The Labor Board already provides processes for the
veracity of signed cards to be verified by independent authorities. If something
more were needed, it would be simple, on the day the cards were counted, for
individual workers to be spoken to privately by a Labor Board agent or by
another independent authority in order to verify that they signed of their own
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free will. Coercion by union organizers or fellow employees is a problem easily
solved; therefore, the vehemence with which it is protested—and the assertion
that it can only be remedied by retaining the NLRB election system—point to
ulterior motives.

If the argument about coercion were convincing, it would have to be applied
to many other settings, including NMB elections, many of the voluntary orga-
nizations listed earlier (how do we know an individual physician is really on
board with a decision to affiliate with a hospital if they cannot cast their ballot in
secret?) and much current electoral practice. In Oregon, for instance, elections
are run entirely and exclusively by mail ballot, and there is nothing that prevents
a partisan advocate from standing next to someone else while they fill out their
ballot. But repeated studies have found that these elections are at least as clean
as those conducted in secret-ballot voting booths.27

Most fundamentally, the coercion argument makes no sense given the reality
of workplace power. Neither unions nor pro-union workers have any coercive
power over employees. It is certainly possible that workers could be threatened
with physical violence—but there is absolutely no evidence to suggest that this
happens with any regularity, nor any reason to believe it would be more likely to
come from pro-union than antiunion sources. Most importantly, it is manage-
ment that retains virtually all of the coercive power in the workplace. When
workers are asked to sign a statement supporting unionization, they are over-
whelmingly afraid not of the pro-union fellow employees whom they have seen
harassed and ostracized over the past months, but of the wrath of antiunion
managers. Management, not workers, is the source of coercive power in the
workplace. This is why federal electoral law prohibits managers from urging
their subordinates to support one candidate over another but puts no limit on
employees urging the same of their coworkers. Management has control over all
aspects of working conditions; neither workers nor (in an unorganized plant)
unions have any whatsoever. This point was brought home most forcefully by a
former union organizer turned “union avoidance” consultant, who claimed in
Congressional testimony that organizers would “coerce” their way into workers’
homes, but under repeated questioning by members of Congress was unable to
provide a single example of coercion or intimidation that she had witnessed.28

Thus, the notion that majority sign-up must be rejected as a system inher-
ently given to coercion is unsupportable on its merits. Adding in the issue of
exclusive bargaining rights changes nothing in this conclusion. If exclusivity is a
problem, it is no less a problem with secret ballots. If it is acceptable in secret-
ballot elections, there is no demonstrable reason why the standard should be any
different for sign-up. Indeed, there is a long history of minority unions that
represent and bargain on behalf of only those workers who choose to affiliate as
members. Recently, a very compelling case has been made that the NLRA still
requires businesses to recognize unions with minority membership.29 If we
imagine a minority union, the opposition to sign-up becomes all the more
strained: if a group of employees walk into the boss’ office and declare they all
want to negotiate together, just for themselves, why should this not be sufficient
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basis to recognize their organization? It is hard to imagine what the objection
might be in this case. But if minority unions can be constituted by majority
sign-up, why not majority/exclusive unions? The standard for the veracity of
signatures should logically be the same whether the union represents a minority
or all of the employees. Yet if even minority unions require elections because it
is impossible to trust in the veracity of signed statements, why would the same
standard not apply to any voluntary organization with the capacity to levy dues
or negotiate agreements? The fact that none of the business lobbyists leading the
opposition to sign-up have ever voiced this conviction suggests again that their
arguments are driven by something other than their prima facie claims. Thus,
the more the logic of opponents’ arguments is teased apart, the clearer it
becomes that these objections are simply further strategies to prevent workers
from organizing and the harder it becomes to think of any reason why it should
not be sufficient for workers to form a union by signing verifiable statements
attesting to their desire.

The Limitations of the Election Analogy

When we compare NLRB elections with American democratic norms, it is
clear that the NLRB is not a “free and fair” electoral system. It is also clear that
majority sign-up provides workers a process that is at least somewhat more
democratic by removing several of the forms of undue influence that employers
enjoy under the NLRB.

Ultimately, however, the comparison between NLRB and federal elections
is based on a flawed analogy. Indeed, the more closely one considers what’s
involved in forming a new union, the less the analogy seems to fit. The decision
to form a union is not equivalent to the choice of which candidate should occupy
a preexisting slot in the government. It is rather an attempt to change the form
of government in the workplace, from one-party rule to something slightly more
democratic. Unionization is not simply a choice of who should represent
workers in negotiating with management; it is a decision to create a system of
democratic representation where none previously existed.

Not only is the decision to unionize a fundamentally different type of
decision than that of selecting a candidate for office, but it also takes place under
radically different circumstances. The act of union formation generally must be
carried out under conditions of intense pressure from the current “government”
of the firm, which is fiercely committed to maintaining its unilateral rule. In
addition, workers’ decision must be made with full knowledge that even if they
succeed, they will remain under the control of the very managers who so
vehemently oppose this effort. In political terms, management is a government
that can never be voted out of office; this is one of the irreducible facts that
makes the electoral analogy fall apart. When workers form a union, their union
joins management but does not replace it in governing the workplace. This fact
underlies the intense fear and anxiety that workers must overcome in order to
publicly support unionization. Both pro- and antiunion representatives may

82 WORKINGUSA: THE JOURNAL OF LABOR AND SOCIETY



pressure employees to side with them. But if employees vote against unioniza-
tion, the union has no power to punish them for this choice. On the other hand,
if employees vote to organize despite management’s objections, virtually all
aspects of their work lives remain under the control of the management they
have opposed. Statements that convey management’s disapproval of unioniza-
tion lead rational workers to fear that they will be subject to retribution even if
a union is voted in. To return to the electoral comparison, we would never
permit a system where the election for president occurred midway through the
incumbent’s term, with the current administration guaranteed another two years
in power even if it lost. Under such conditions, governors, mayors, lobbyists, and
federal contractors would be understandably wary of campaigning against the
incumbent: even if their candidate won, they would look forward to two years of
disfavor from those who control the federal budget. This sort of pressure—
unheard of in the world of public elections—is exactly what every employee
must overcome in order to form a union, except that the period of potential
retribution is not limited to two years but extends for the duration of one’s
tenure at the company.

If unionization is not like an election for public office, what is it like? In
analytical terms, what is it equivalent to in the political processes we are more
familiar with? There is no act in national politics that is a perfect analogy to
union formation. But in many ways, unionization may be more akin to forming
a new political party, or a new country, than like choosing a candidate to fill a
preexisting position in the government. Both party formation and declarations
of independence are celebrated acts within the democratic tradition. But they are
different kinds of acts than electing representatives. Most importantly, they
are acts that traditionally are done through public statements of support and
commitment.

Drawing analogies between union formation and the American Declaration
of Independence is a tricky business. The parallels are limited, and the exercise
inevitably suggests a type of grandiosity that is inappropriate. It is certainly not
my intent to overstate the similarities. But the comparison is instructive in
several ways, particularly regarding the role of public commitments in the life of
a democracy. It is impossible to imagine the Declaration of Independence as a
document produced through secret-ballot voting. If a press release had simply
been issued in 1776 noting that by a majority vote, the group assembled in
Philadelphia had decided to form a new country—but with no statement as to
whether Washington was in or out, or where Jefferson stood on the issue—the
enterprise would have died stillborn. If there was any chance for the public to
support the attempt to break free of the British crown, it was critical that they see
the colonies’ leading figures publicly declare their commitment to the cause.
The mass of colonists who would choose sides in the coming years were not
merely deciding whether they supported the principle of independence. They
were also judging whether they believed the Revolutionary movement had
enough chance of success that it was worth risking legal, financial or corporal
punishment to join it. When John Hancock, the first to sign the document,
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announced that he was penning his signature extra large to make sure King
George would be able to read it, he was trumpeting his confidence in the
rebellion and his fearlessness in the face of potential royal retribution. Both
messages were critical in encouraging others to conclude that they too could
take on the crown and win. Unlike voting for representatives, this foundational
act was not simply a statement of belief in political principles. It was a declara-
tion of confidence, commitment, and courage of exactly the type necessary to
rally rebellion against an entrenched power. It is this aspect of the Declaration
of Independence that sheds light on the act of union formation.

Stand up and Be Counted: Union Formation as a Public Act

In deciding to support unionization, employees are not merely expressing
their principled preference regarding collective bargaining. They are deciding
whether they have confidence in their fellow employees’ capacity to come
together in an organization with sufficient power to win concessions from
management. If a union cannot produce some improvement beyond what man-
agement would do on its own, there is no point in creating it. And yet there is no
source of union power other than the strength and commitment of the employ-
ees themselves. There is nothing in the law, and no cleverness or tenacity of
union professionals, that can win a good contract without the active support of
rank-and-file employees. This, then, marks another distinction between union
formation and elections to public office. When we vote for U.S. representatives,
we are electing someone else to carry out our agenda in Washington; once we
cast our ballot, our work is done. But in forming a union, workers are essentially
electing themselves as those responsible for doing whatever it takes to win a fair
contract. Ultimately, the challenge of organizing a union is, in the words of one
former consultant, “to round up workers from the bottom of the economic and
social barrel—people who [are] frightened, isolated, vulnerable—and turn them
into a united force willing to do battle with rich and powerful corporations.”30

Here again is a parallel between union formation and nation building. The
American Declaration of Independence marked the beginning, not the end, of a
political struggle. It was, above all, a declaration of collective intent to engage
in the struggle to create a new nation. The signers “mutually pledge[d] to each
other our lives, our fortunes and our sacred honor” in this public statement of
commitment to the cause.31 So, too, the act of creating a new union—understood
as workers’ pledging to each other their commitment to work together to secure
a fair contract—makes most sense as a public act. This is why pro-union workers
so often publish a public petition of support even in the context of secret-ballot
elections. In union elections, everyone is literally looking around to see who else
is in or out, and for good reason. This is the fundamental calculation workers
must make in deciding their vote: are enough of us on board to make this a
worthwhile endeavor?

At their heart, unionization campaigns are about the creation of a new
organization within the workplace. But this organization is independent of the
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firm’s management and organized at cross-purposes with the structure of the
firm’s authority. In an unorganized company, employees relate to each other
only through their roles in the management-established hierarchy of the firm.
These interactions reproduce the distinctions and competition between employ-
ees and reinforce the identity of individual employees based on their role in the
firm’s profit strategy. At the simplest level, employees in a large firm tend to
socialize only with those in their own work units. By contrast, the organization
of a union is one in which employees build relationships that cut across man-
agement’s organization of the firm—across occupational and departmental lines,
across pay grades, across race and gender. Moreover, these same employees who
are otherwise separated by status, authority, pay, and demographics come
together in an organization whose central logic is one of solidarity and whose
central goal is not maximizing the profit of the firm but maximizing employees’
quality of life.

It is common for union organizers to talk about the need for workers to
“act like a union” long before any election takes place. This means sharing
wage and other information that might previously have been held confidential,
supporting each other in resolving workplace grievances, and coming together
to build broad support for attending to problems such as pensions or childcare
even if they directly impact only a small fraction of the workforce. By creating
such an organization as a “fact on the ground” long before it has any legal
status, union organizers aim, in part, to give potential voters the experience
that it is indeed possible to create an alternative political organization within
the firm, within which workers experience a new type of dignity and the poten-
tial of their collective power. Conversely, when workers are unable to create
such an organization, employees are less likely to vote union because their
experience during the election campaign is that management remains all-
powerful. Thus, the experience of creating a collective organization within the
firm is not merely a useful vehicle for disseminating union campaign messages;
it lies at the heart of convincing employees that a different type of workplace
is possible.

The importance of workers’ ability to “act like a union” in the lead-up to an
election is clearly grasped by antiunion strategists, who, as a rule, encourage
employers to crush such efforts in their infancy. Consultants direct managers to
watch for early warning signs of an independent workers’ organization being
formed. Among the danger signals highlighted by Jackson Lewis attorneys are
“[c]omplaints . . . made by a delegation, rather than by a single employee.”32

Another training manual urges supervisors to be wary if “new groups form and
new informal leaders suddenly emerge . . . groups of employees bring com-
plaints to you in a militant manner . . . assertive of their ‘rights’—not asking, but
demanding satisfaction of their complaints.”33

Over and over again, it is this sense of solidarity and empowerment that
management seeks to eliminate. “The enemy was the collective spirit,” explains
confessed union-buster Marty Levitt. “I got hold of that spirit while it was still
a seedling; I poisoned it, choked it, bludgeoned it if I had to, anything to be sure
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it would never blossom into a united work force, the dreaded foe of any corpo-
rate tyrant.”34

As Levitt and his fellow consultants make clear, management’s strategy for
destroying the collective spirit of their employees rests on three broad tactics:
convincing workers that unionization is futile; engaging in unilateral actions
designed to demonstrate the omnipotence of management and, by implication,
the impotence of employees; and finally, punishing the most visible union
leaders—including targeted firings—in order to undermine their resolve and
scare everyone else away from the cause. For all three of these tactics, the most
critical response employees can muster is a public demonstration of continued
commitment to unionization. At first glance, it may seem odd that employers
would emphasize the notion that unions are powerless because it stands in direct
contradiction to another favored argument, that is, that unionization will result
in such a drastic change as to drive the employer out of business. Nevertheless,
in the campaign manuals and advice columns of antiunion consultants, this is the
single most common theme. By law, employers are prohibited from explicitly
telling employees that unionization is futile. But like so much else under the
NLRB, as long as employers avoid this specific wording, they are free to say
almost anything.35

Management campaigns hammer repeatedly on the elements that add up to
the pointlessness of organizing: the company’s wages are already the best it can
afford, it will refuse to increase them no matter what workers demand, contract
negotiations may result in wage cuts rather than raises, the workers’ only
recourse will be to strike, and the result of a strike will be extreme hardship
followed by permanent unemployment. One company—in an effort that Man-
agement Report recommends as “an excellent campaign tactic”—went so far as to
force workers to attend a mass meeting at which the company staged a skit
showing that negotiations would come to no good. As the play proceeded,

[t]he union negotiator asked for improvements in benefits. The company nego-
tiator turned down each request. He also rejected a union wage proposal, and
countered with a management proposal to pay minimum wage. The union
representative then pounded on the table and called the management proposal
ridiculous, but he was unable to obtain agreement to anything more than a
50-cent annual increase, instead of the 50-cent hourly increase the union nego-
tiator wanted. The mock negotiations had the union representative saying that
it was the best he could do.36

A standard antiunion campaign stresses the theme of futility from the very first
stages of organizing to the final day of voting. DeMaria recommends a model
“Speech to Employees at the First Sign of Union Activity,” which includes the
admonition that

it’s important for you . . . to understand how there is no guarantee that you will
be one penny better off with a union. . . . Unions have never been able to stop
companies from opening a plant overseas. . . . A union cannot guarantee that a
year from now you will be working here.37
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At the end of the campaign, DeMaria’s newsletter recommends a remarkably
similar theme for a model speech to be delivered by the CEO the evening before
the election:

I would like to see the union totally defeated. . . . [If it wins, t]he union
. . . would have the right to come in and say “we want the employees to have an
increase.” . . . But I would have the right to say “what I now pay and what I now
give is the best that I can afford.” . . . What happens if there is no agreement?
It’s a free country. The union has a right to tell you to go out on strike. I also
have a right to run my business. I’ve told you that before. Make no mistake. You
know me. We did not start this company to see it controlled by a union. If there
is a strike, we will service our customers with new drivers. No union is going to
run my business . . . I have the right to hire permanent replacements and if the
strike is over, I do not have to fire the replacements to make way for strikers to
return.38

This “model” speech is remarkable for the brazenness with which its central
message is misleading. If a company truly cannot afford improvements, it must
open its financial books to the union to demonstrate its inability to meet employ-
ees’ demands. There is no known case of a union voting to strike over demands
that an employer has already shown to be unrealizable. Even without an
employer going so far as to open its books, there will not be a strike without
employees voting to do so. In reality, unionized employees enjoy an average
compensation level that is nearly 30 percent higher than their nonunionized
counterparts in the same occupations and industries.39 While this fact does not
guarantee that any particular employer can afford higher wages, it suggests that
there are many employers that are not now paying the “best that they can afford”
and that—under the pressure of worker action—can indeed improve compen-
sation levels while remaining competitive. In this sense, the message that union-
ization only leads to an inevitably futile strike is both false and misplaced. If there
is a place for such statements, it would be at the end point of contract negotia-
tions, when workers are deciding whether or not to strike over outstanding
demands. To issue such predictions before a union has even been established is
clearly a scare tactic. And yet, for workers whose vote to form a union is partly
predicated on their expectation of success or failure, such a naked declaration of
intransigence can be powerfully effective.

A Prolonged Climate of Fear

As hinted at in DeMaria’s model speech, many employers go beyond pre-
dicting the futility of organizing, declaring their personal opposition to honor-
ing the result of a vote to unionize. One company’s owner, for instance,
concluded his final campaign speech by telling workers that “if we defeat this
union, then we can get on with it. If the union wins, well, then as far as I’m
concerned, the battle has probably just begun.”40 Another promised that if a
union were voted in, he would “fight this to the very end, and that could take
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years.”41 In such a situation, workers who vote to unionize are signing up for a
long-term conflict that they will face every day when they come to work.

At another workplace, the company’s human resources director called
employee activists “union slime”; a worker sporting a union button was cursed
by his supervisor, and another who refused to put on an antiunion button was
forced to clean up the basement. After a period of such tactics, the company’s
manager complained to employees that the plant was suffering because of the
“high tension” caused by the union campaign. On the eve of the election, the
general manager’s message to employees was “[y]ou can vote for this union and
make me negotiate against the union, or you can vote against this union and help
me shape [the company] into a team.”42

For many employees, the specter of an indefinite continuation of such
tension is unbearable and becomes in itself a reason to vote “no.” This dynamic
was illustrated in a survey of communications workers who had recently gone
through NLRB election campaigns.43 The majority of employees in this survey
were not strongly either pro- or antiunion. When asked “the best reason not to
join any employee organization,” only 5 percent worried about union dues. By
far, the most common reason given was that a union would “create conflict at
work.”44 These employees had not become antiunion; on the contrary, a majority
still believed they would be better off with a union. However, they did not
believe a union could succeed against such vociferous management opposition,
and they worried for their own jobs; 42.3 percent of respondents stated that the
primary reason their coworkers did not support unionization was the fear of
management retaliation.45

Threats, Firings, and the Destruction of Workers’ Organization

The ability to punish, intimidate, and humiliate employees is one of the
primary powers management wields in its campaign to prevent organizing, and
it is wielded with disturbing frequency. When simple rhetorical appeals to the
impotence, sleaziness or destructiveness of unions fail to turn workers against
the cause, employers commonly fall back on the crudest of tactics. As celebrated
management attorney Al DeMaria explains, for workers who have a “sense of
belonging” and solidarity with coworkers,

[y]ou gotta blast it out. You have got to make them perceive that if they carry out
on their sense of belonging and join the union, consequences to them will be so
dire they will be better off subverting their sense of belonging and voting
no. . . . The majority of campaigns are based on fear. [Because if] the employee
has a sense of belonging, you can’t overcome that by saying “I’m wonderful,
vote for me.” The way you overcome the sense of belonging is you make a
bomb, and you throw it in.46

The use of firings to deflate organizing drives has become so common that
workers have come to expect such repression as a standard component of orga-
nizing drives. In one poll, 69 percent of American adults stated their belief that
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“corporations sometimes harass and fire employees who support unions.”47

Another survey found that 79 percent of adult Americans believed it was either
“very” or “somewhat” likely “that nonunion workers will get fired if they try to
organize a union.” Among nonunion respondents, 41percent believed that “it is
likely that I will lose my job if I tried to form a union.”48

Supporters of NLRB elections often insist that secret-ballot elections
provide the most reliable snapshot of workers’ preferences. In reality, however,
much of what this snapshot captures is not so much workers’ preferences as their
calculation regarding whether a union can be effective in countering manage-
ment’s power. For nearly three decades, opinion polls have consistently shown
that roughly one-third of nonunion workers wish they had a union in their
workplace.49 The reasons American workers give for wanting unions are unsur-
prising. The single most extensive set of worker surveys is that conducted by the
Wilson Center, which has conducted polls in hundreds of workplaces where
unions were considering launching organizing drives. As the unions’ purpose
was to evaluate the worthiness of investing time and resources in a given
company, the polls’ objective was to obtain the most accurate possible read of
workers’ attitudes, and there is no suggestion that the data has been skewed in
any way. Over a period of fourteen years, the center conducted in-depth inter-
views with 150,000 employees.50 Their findings show that workers’ desire to
organize is based on perceived mistreatment coupled with a belief in the union’s
ability to win improved conditions.51 Here, management’s hardball opposition
translates not only into individual workers’ fears of retaliation, but a perception
that any union will be powerless to control the boss and therefore will be
irrelevant. When the Wilson Center asked workers who had recently been
through an election to name “the most important reason people voted against
union representation,” the single most common response was management
pressure, including fear of job loss.52 Those who vote on this basis cannot be said
to be expressing a preference to remain unrepresented. Indeed, many might still
prefer unionization if they believed it could work. What is captured in the
snapshot of the ballot is not preference but despair.

Union elections thus contain a feedback mechanism that makes them fun-
damentally unlike elections for Congress or the presidency. The likelihood of
people voting “yes” depends on their perception of union strength; but this
perception itself is based on the extent of public support for unionization visible
in the workplace. This is so because the strength of any union lies primarily in
the unity and militance of its members.

It is this show of collective resolve that management antiunion campaigns
aim to destroy. When management attorneys advise that employers use the fear
of firings to “blast out” workers’ sense of being part of a collective project, they
are not solely aiming to scare the individual leaders of the nascent union. By
making employees afraid to be seen as vocal union supporters, they aim to
prevent employees from ever experiencing the strength of a united workforce or
from ever feeling confidence in their own organization. All of this makes a public
statement of workers’ commitment critical to the process of creating a union.
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The NLRB at best treats firings as an offense committed against individual
employees. But the larger goal of fear and repression is to destroy the collective
political right to self-representation by making impossible the show of collective
resolve and self-confidence on which every organizing effort depends.

Thus, standard management behavior is to maximally undermine workers’
confidence in the potential power of their own collective action, to demonstrate
that the boss is all-powerful and that even pro-union employees can be cowed
into silence, to ostracize union leaders by portraying them as reckless trouble-
makers, to turn the workplace into a battlefield laden with daily tensions, and to
brazenly suggest that such a war footing will continue forever until workers give
up the hubris of wanting to bargain with their employer. This set of pressures is
the core force that drives away union supporters during the course of a typical
NLRB election. Studies show that when unions petition for an election, they
typically have the support of two-thirds of employees. Unions seek such high
levels of pre-petition support because they know it will be eroded by manage-
ment’s campaign; the hope is to start with 65 percent and still have at least 50.1
percent left on election day. A falloff in union support may, of course, be caused
by many factors. In the back and forth of campaign communications, voters
change their minds in all sorts of elections. But the pattern under the NLRB—
workers’ commitment nearly always being very high at the outset and then
nearly always receding in the face of management’s campaign—does not suggest
the result of people being swayed in various directions through the currents of
political debate. It points instead to the unique dynamics of NLRB elections:
voters are not being convinced of the merits of remaining without representation;
they are being intimidated into the belief that unionization is at best futile and
at worst dangerous.

What kind of campaign could possibly stand up to such a withering attack?
What kind of organization could convince workers that talk of forcing improve-
ments in the workplace is not reckless radicalism but reasoned leadership? What
steps could inspire employees to believe that despite it all, a majority of workers
will be able to come together and force management to bargain in good faith?
Only a public show of unity from the majority of employees can possibly
counterbalance the intimidating power of management and the widespread fear it
naturally instills. In all these ways, then, the act of forming a union is fundamen-
tally unlike that of voting in elections for public office. Most importantly, it is an
act where public declarations of support are integral to the democratic process.

Creating a Democratic System within the Workplace

The Hypocrisy of NLRB Defenders

In debates over proposed reforms to federal labor law, business organizations
frequently oppose alternatives to the NLRB election process (such as majority
sign-up, a/k/a “card check” recognition) on the grounds that anything but a
board-supervised, secret-ballot election undermines the core imperative of labor
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relations: the fundamental right of workers to a free and uncoerced vote on the
question of whether or not to unionize. The U.S. Chamber of Commerce, for
instance, has argued that a system of union recognition based on majority
sign-up “would deprive employees of the fundamental right to determine the
important question of union representation by casting their vote in a Board-
supervised secret ballot election.”53

In reality, however, the foremost goal of management strategists is not to
assure workers the right to an election—secret ballot or otherwise. It is, instead,
to prevent workers from ever having an opportunity to make this choice at all.
The near-universal mantra of management consultants is, as the Burke Group
puts it, “You can’t lose an election that never takes place.”54 Or, as attorneys from
the Jackson Lewis firm advise, “winning an NLRB election undoubtedly is an
achievement; a greater achievement is not having one at all!”55 Antiunion con-
sultants devote considerable attention to the art of deterring employees from
signing union authorization cards in order to avoid ever having an election
scheduled.56 “That, dear reader, is the goal of this manual,” explains a typical
management tome—“to help you avoid an election.”57 Indeed, the most cel-
ebrated antiunion consultants brag not only about how many elections they have
defeated, but also about how many they have prevented from ever taking place.58

Indeed, management’s drive to prevent workers from petitioning for NLRB
elections is part of a broader effort to keep the workplace free of democratic
practices of any kind—which are understandably viewed as anathema to the
autocratic rule that management enjoys in unorganized firms. Thus, one con-
sultant warns that firms should avoid elections even to nonunion bodies such
as internal disciplinary committees. “Elections are dangerous,” he explains,
warning that “they generate attitudes that are too closely associated with union-
ism.”59 Even the language of democracy is viewed as a sign of trouble for
antiunion managers. Thus, the Jackson Lewis volume urges supervisors to
report as dangerous warning signs employees overheard using “new vocabulary
that includes such phrases as . . . ‘freedom,’ ‘dignity’ and ‘justice.’”60

Understanding Wagner’s Vision

In working to suppress workplace democracy, employers are campaigning
against the core aim of the Wagner Act itself. In describing the intent of his Act,
Senator Wagner stated that the law’s core purpose was “to provide industrial
democracy” to American workers.61 “Only 150 years ago did this country cast off
the shackles of political despotism,” Wagner explained. “Today . . . we strive to
liberate the common man.”62 It is critical to understand the clear meaning of
Wagner’s words. Congress made it federal policy to encourage collective
bargaining—not merely to encourage the ability to choose between collective
bargaining or its absence. The meaning of this policy becomes clearer by con-
sidering the type of political right that is entailed in collective bargaining.

There are certain freedoms whose exercise is of no interest to the state. In
these cases, the law guarantees people’s right to make certain choices but does
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not really care which choice we make. Freedom of movement is one such
example. American citizens have the right to leave their hometowns and live in
a place of their choosing. But there is no public policy interest in encouraging us
to either move or stay put. What is important is that we have the choice, not
what we do with it.

There are other rights where the law not only establishes a right but also has
an affirmative interest in our exercising this right. One such example is the
freedom of speech. When the founders crafted the Constitution, they were
seeking to create what political philosopher Cass Sunstein termed a “deliberative
democracy” in which a wise government emerges from the robust debate of an
informed electorate.63 Unlike movement, the country has an affirmative interest
in encouraging the exercise of political free speech. Of course no one is forced to
speak up. But Americans did not need the First Amendment to remain silent;
they could do that under the British crown. The purpose of the law is to facilitate
speaking out. The concern that led to the establishment of a right to free speech
is not one that is neutral regarding the exercise of that right. The First Amend-
ment does not reflect an equal urgency to protect either our right to speak out or
our right to keep our mouths shut. Remaining silent is not an alternative form
of exercising one’s First Amendment rights; it is a choice to not exercise those
rights. This, then, marks a particular class of freedoms, whose goal is not to
secure our choice, but to enable and encourage our participation in the political
life of the nation.

Unsurprisingly, this category of what might be called “affirmative rights” is
concentrated primarily in the political process. The single clearest example may
be the right to vote. As with free speech, Americans are not required to vote. But
it would be wrong to say that the law is equally concerned with securing our
right to vote or our right to choose not to vote. Voting is the lifeblood of a
democracy and is promoted both as a personal civic virtue and as necessary for
producing a government that legitimately represents the will of the people. For
this reason, voter registration and get-out-the-vote drives are encouraged, while
voter suppression efforts are illegal.

The right to collective bargaining, like that of speech or voting, is an
affirmative right. The legislative history of the Wagner Act makes it clear that
the plain purpose of the Act is to facilitate and encourage collective bargaining.
While unionization is not mandatory, the law is not equally concerned with
protecting either workers’ right to form a union or their right to remain without
any form of collective representation—a “right” we have all enjoyed since time
immemorial, independent of the Wagner Act. This may seem an obvious point,
but much of contemporary conventional wisdom has embraced exactly this
wrongheaded understanding of the law. The Labor Board appointed by Presi-
dent George W. Bush, for example, asserted that the “fundamental value”
protected by the Act is employees’ free choice as to whether or not to form a
union.64 This is wrong.

The Senate Report on the NLRA explains that the legislation was motivated
by the notion that “a worker in the field of industry, like a citizen in the field of
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government, ought to be free to form or join organizations, to designate repre-
sentatives, and to engage in concerted activities.”65 The workplace democracy
heralded by Wagner and his colleagues was not the right to choose whether or
not to organize. It was, instead, unionization itself—the right of workers to
“self-organization . . . to bargain collectively through representatives of their
own choosing.”66 In this sense, the attention devoted to the question of NLRB
balloting is radically misplaced. Business lobbies and conservative officials have
voiced great concern over the democratic nature of the process of choosing
unionization, but appear utterly unconcerned with the democratic nature of the
workplace following that choice. Indeed, their clear preference is that workers
choose to forego the right to collective bargaining and instead continue toiling in
a workplace that lacks any democratic process whatsoever—in other words, a
workplace exactly identical to those Wagner witnessed before drafting his law. A
company where workers have been convinced to forego self-representation is not
one that has embraced the Act in its own way. It is rather one that has entirely
evaded Wagner’s vision of expanding democracy and has managed to remain an
unreconstructed autocracy, the same as if the NLRA had never been penned.

Why would collective bargaining be promoted as an affirmative right?
Simply put, the Wagner Act intended to introduce a measure of democracy into
the workplace. That measure of democracy is unionization. If workers vote to
form a union, it is the first of many votes they will cast. They will vote on who
they want for union officers, who should be on their negotiating committee,
what proposals to present to management, and whether to accept or reject
management’s proposals. They will be voting continuously, every few years, for
as long as they remain in the workplace. By contrast, if workers vote against
unionization, it will be the last vote they ever cast. A “no” vote is a vote to never
vote again. Thus, the measure of democracy that Wagner sought was not the
right to vote in NLRB elections, but the right to actually create a union and
thereby create a lasting democratic structure within the firm.

Political scientists have coined a phrase for an election in which people are
asked to vote to do away with their own electoral rights: “one person, one vote,
one time.” It is not unheard of for dictators to be voted into office. In Czecho-
slovakia, voters in 1948 voted in a free and fair election to elect a Stalinist
government; and they never had another open election for forty years. The
phrase “one person, one vote, one time” originates from the Bush State Depart-
ment in the early 1990s, expressing that administration’s concerns for the
Middle East following the rise of Islamist parties in Algeria and elsewhere. The
U.S., they explained, does not support a system under which people are asked to
vote in democratic elections for a party that does not itself believe in democracy
and that, once in office, is likely to abolish future elections.67

Management antiunion campaigns are explicitly promoting a system of “one
person, one vote, one time.” They focus intense pressure on one political
moment in order to convince workers to relinquish the right to ever vote again.
For the same reasons that the Bush administration deplored such elections
abroad, the Wagner Act looks with disfavor on them in the workplace. Workers
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are not required to unionize, but the law promotes unionization as an affirmative
right precisely because it marks the creation of a democratic process within the
firm.

For this reason, to the extent that majority sign-up makes unionization
easier, it is not merely furthering the interests of workers or unions; it is
furthering the goals of federal policy. As long as workers’ signatures are not the
product of deception or coercion—and this is easily verified—the logic of the
Wagner Act is to make it as easy as possible for workers to form unions. Because
this, and this alone, is the realization of Wagner’s vision of finally introducing
the principles of American democracy into the workplace.

Conclusion

In conclusion, the evidence discussed earlier points to the dramatically
undemocratic nature of NLRB elections and to the modest but significant ways
in which majority sign-up will make this a more free and fair system. Further-
more, it should now be clear that the analogy between union formation and
electoral politics does not ultimately hold up and that when we understand the
type of democratic act that unionization is, we also understand the logic of
forming unions through public statements of support. Finally, it has often been
argued that if majority sign-up makes unionization easier, this fact should be
irrelevant to debates over democratic procedure. A close examination of the
Wagner Act shows that making unionization easier is in itself an act of democ-
racy promotion within the workplace and is exactly the embodiment of the
political vision that drove Wagner and his colleagues.

While it is understandable that the self-interest of employer associations
may lead them to defend the current system and resist majority sign-up, this
stance cannot be grounded in democratic principle. For all the reasons discussed,
if one’s goal is simply the advancement of American democratic practice into the
work world, it is clear that majority sign-up is a significant step forward from the
failed regime of the NLRB.
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